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IN THE UTAH SUPREME COURT 
STATE OF UTAH, ; 
Plaintiff and Appellee, ] 
v.
 J 
CRAIG DUNCAN NICHOLLS, ] 
Defendant and Appellant. ) 
) BRIEF OF APPELLANT 
) CaseNo.20050176-SC 
) Trial Court Case No. 031100637 
) First District Court 
) Honorable Judge Gordon Low 
STATEMENT OF JURISDICTION 
Defendant Craig Duncan Nicholls asserts jurisdiction of this case under Utah 
Rules of Criminal Procedure 22(e) (2006), § 77-13-6(1) Utah Code Annotated 
(2006), and under Rule 65(b)&(c) of the Utah Rules of Civil Procedure, 
"Extraordinary relief for incarcerated defendants, inasmuch as the District Court 
ruled it does not have jurisdictional authority to initially review this issue. See 
attached Memorandum Decision from First District Court Judge Gordon Low. R. 
227-8, Exhibit M. 
The Defendant originally filed his Motion to Withdraw Guilty Plea in a timely 
fashion, and thereafter filed his appeal timely. Although the original appeal was 
not perfected because of the defendant's inability to obtain legal counsel, and 
thereafter dismissed, this present appeal is appropriate under Rules of Criminal 
Procedure 22(e). Hence, State v. Reyes, 40 P.3d 630, 439 Utah Adv. Rep. 28, 
2002 UT 13 ( 2002), and State v. Merrill, 114 P.3d 585, 527 Utah Adv. Rep. 19, 
2005 UT 34 (2005), do not apply. 
STATEMENT OF ISSUES & APPLICABLE STANDARD OF REVIEW 
1. Issue: Was Honorable Judge Low correct in declining Appellant Craig 
Nicholls' pro se Motion to Correct an Illegal Sentence and Arrest Judgment filed 
on November 15, 2004, when Appellant Nicholls had been sentenced November 
10, 2003—the Court concluding it had no jurisdiction? R. 227 & 228, See Exhibit 
M. 
Citations: 6th Amendment to the U.S. Constitution, Article 1, Section 7 of the 
Utah Constitution, § 77-13-6(1) Utah Code Annotated (2006), Utah Rules of 
Criminal Procedure 22(e) (2006), Rule 65 (b) and Rule 65 (c) of the Utah Rules of 
Civil Procedure, Extraordinary relief. An illegal sentence may be addressed at 
any time, and such a motion could have been heard in First District Court. 
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2. Issues: Did the Honorable Judge Gordon Low (First District Court) 
commit reversible error by not ascertaining the seriously impaired mental state of 
the defendant, Craig Nicholls, at the time of the plea on November 10, 2003 by 
failing to probe the defendant's competency, whether the defendant should be on 
psychotropic medication, etc., inasmuch as evidence was available from the Cache 
County Jail and from mental health professionals regarding his serious mental 
impairment? Was Mr. Nicholls competent to answer critical questions Judge Low 
put to him for a knowledgeable waiver of his State and Federal Constitutional 
rights, especially when the Rule 11 colloquy failed to probe his mental instability? 
Should it be a requirement forjudges to ascertain at the time of plea in a capital 
case if defendant is mentally lucid enough to understand the Rule 11 colloquy, 
particularly when the State is possessed of the knowledge of Defendant's serious 
impairment? 
Citations: Sell v. U.S., 539 U.S. 166, 123 S.Ct. 2174. (2003)., Coopers & 
Lvbrand v. Livesav, 437 U.S. 463, 468, 98 S.Ct. 2454, 57 L.Ed.2d 351 (1978). 
Washington v. Harper, 494 U.S. 210, 110 S.Ct. 1028, 108 L.Ed.2d 178 (1990), 
Riggins v. Nevada, 504 U.S. 127, 112 S.Ct. 1810, 118 L.Ed.2d 479 (1992) . , 
State v. Hernandez, P.3d, 2005 WL 2386029, Utah App.,2005., UT App. 
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414 (Sept. 2005), Barnes v. State. P.3d , 2004 WL 2475320, Utah App. 
2004. (Nov 04, 2004), State v. Arguelles. 63 P. 3d 731 (Utah, 2003. Jan 14, 2003), 
State v. Hansen, 61 P.3d 1062 (Utah, 2002, Nov 26, 2002). 
3. Issue: Is it ineffective assistance of defense counsel to fail to 
recognize the seriously impaired mental state of their client and thereby allow 
crucial and life impairing decisions to be made during the period of mental 
instability? 
Citations: Strickland v. Washington. 466 U.S. 668,687(1984), State v. 
Rettenberger. 984 P.2d 1009 (Utah, 1999.), Colorado v.Connellv. 479 U.S. 157, 
167; 107 S.Ct. 515(1986). 
4. Issue: Is it ineffective assistance of counsel for failure to assist their 
client's Motion to Withdraw Plea in a Capital homicide case? 
Citations: Strickland v. Washington. 466 U.S. 668, 687(1984). Colorado v. 
Connelly, 479 U.S. 157, 167; 107 S.Ct. 515 (1986). 
STATEMENT OF GROUNDS FOR SEEKING REVIEW 
I. The District Court retains jurisdiction to correct an illegal sentence. 
See Utah Rules of Criminal Procedure 22(e) (2006); "The court may 
correct an illegal sentence, or a sentence imposed in an illegal manner, 
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at any time". The State has correctly conceded that if Mr. Nicholls' 
sentence is illegal, it is void, and the District Court retains 
jurisdiction..." See R. 224. 
• Pg-12 
II. It was reversible error for the Court to allow the defendant to plead 
guilty to a Capital Murder charge, when the State was aware that 
defendant was seriously impaired at the time of his plea. The Court 
should be required during questions under Rule 11 to ascertain not 
only if defendant was under the influence of any drug/ alcohol, but to 
also evaluate if defendant is mentally stable and is lucid enough to 
understand constitutionally guaranteed rights at the time of a plea or 
sentence. The defendant should never have been allowed to plead 
guilty to Capital Murder on November 10, 2003 because of his 
seriously impaired mental state. 
pg.12 
III. The failure of Mr. Nicholls' attorneys to recognize his seriously 
impaired mental state at the time of plea constitutes ineffective 
assistance of counsel. 
• • Pg-20 
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IV. Failure to assist their client with his Motion to Withdraw Guilty Plea 
in a Capital Murder case was ineffective assistance of counsel. 
Pg-22 
Conclusion pg. 23 
Addendum pg. 26 
CONSTITUTIONAL OR STATUTORY PROVISIONS 
1. § 77-13-6(1) Utah Code Annotated (2006) 
2. Utah Rules of Criminal Procedure 22(e) (2006) 
3. Rule 65(b) and Rule 65(c) of the Utah Rules of Civil Procedure, 
Extraordinary relief 
4. 6th Amendment to the U. S. Constitution 
5. Article 1, Section 7 of the Utah Constitution 
STATEMENT OF CASE 
I. NATURE OF THE CASE: 
Craig Duncan Nicholls pled guilty on November 10, 2003 to Aggravated Murder 
in the First District Court before Honorable Judge Gordon Low. Prior to the plea, 
6 
Mr. Nicholls was suffering from severe clinical depression according to mental 
health professionals at Bear River Mental Health Services, Inc. The Cache County 
Jail personnel knew about his illness, and documented his condition, but no one 
told the Court, or County Prosecutors, or Defense Counsel. According to the 
mental health evaluation conducted by Bear River Mental Health Services, Inc., 
Mr. Nicholls was unable to make life-impacting decisions, and was seriously 
impaired. Mental health professionals scored him at a Global Assessment of 
Functioning (G.A.F.) score of 48 - meaning Mr. Nicholls was unable to function 
properly absent appropriate stabilizing medication. Mr. Nicholls contends that 
because of his documented condition, he could not knowingly comprehend all that 
was happening or competently waive his constitutional rights. It is true that on the 
record he did answer "yes" to questions summarily posed to him by the Court and 
the County Attorney, yet his waivers of right were mooted by his mental 
instability, rendering the resulting plea and sentence invalid. Mr. Nicholls seeks to 
vacate his original plea and declare the sentence illegal and have the matter 
remanded to the First District Court for further proceedings. 
II. PROCEDURAL HISTORY: 
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Following sentencing for Capital Aggravated Murder on November 10, 
2003, Craig Nicholls, within thirty days as required by law, filed a pro se Motion 
to Withdraw Plea because he could not get help from his appointed legal counsel 
who would not return his calls. See Exhibit D. Honorable Judge Gordon Low, 
(see R. 95, Exhibit A) told Mr. Nicholls in essence that he had filed under the 
wrong section of the statute (Title 77), that he should have filed under Title 78. 
Judge Low felt that he did not have jurisdiction over the matter and denied Mr. 
Nicholls' motion. Mr. Nicholls appealed that decision in a timely fashion and early 
in 2004 sought counsel to help him with his appeal. See Exhibit C. Counsel Gil 
Athay initially accepted a retainer fee from the family of Mr. Nicholls, then 
returned a portion of the fee, and did not assist in the appeal. The Defendant's 
appeal was never perfected and was subsequently dismissed. In early 2005, the 
Defendant filed a Motion to Vacate Illegal Sentence, and this Court remanded the 
matter to the First District Court. The result is this appeal. 
III. STATEMENT OF FACTS: 
a. On July 23, 2003, the State of Utah, through the Cache County 
Attorney's Office, filed an Information charging Craig Duncan Nicholls 
in Count I, with Criminal Homicide, Aggravated Murder, a capital 
offense, in violation of Utah Code Ann. § 76-5-202, and in Count II, with 
8 
Purchase, Transfer, Possession or Use of a Firearm by Restricted Person, 
a third degree felony, in violation of Utah Code Ann. § 76-10-503(3)(a). 
Mr. Nicholls was arrested and transported to Logan, Utah. See R.177 
b. On August 22, 2003, Cache County Jail personnel became concerned 
about Craig Nicholls' mental state because of depression and suicide 
threats. See Exhibit H. Jail personnel contacted Bear River Mental 
Health Services, Inc. and requested a mental health assessment. See 
Exhibit I. 
c. In response to this request, Dr. Wesley Spencer evaluated Mr. Nicholls. 
Dr. Spencer confirmed that Mr. Nicholls suffered from "clinical 
depressive disorder; DSMIV Axis 1-311; and adjustment disorder with 
mixed anxiety and depression; Axis 1-309-28; with diagnosis deferred on 
Mental Retardation, personality disorder"; Axis II-799.9. Dr. Spencer 
reported a one year history of depression with some suicidal ideation and 
noted Mr. Nicholls' previous medication history included: "Zoloft, Prozc 
[sic] and Wellbutrin, but noted that Mr. Nicholls was not on medication." 
See Exhibit E. 
d. Dr. Spencer administered a Global Assessment of Functioning Scale 
[GAF], and established a score of 48 under Axis V. See Exhibit F. 
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A GAF score between 40 to 50 indicated "serious symptoms, such as 
suicidal ideation and constitutes a serious impairment in social, 
occupation and school functioning. It constitutes a significant 
compromise in mental functioning." See Exhibit G. 
The following day, August 29, 2003, Cache County Jail personnel 
became concerned enough about the defendant's mental state that he was 
moved to cell OBS-3, a 24/7 Suicide Watch observation cell. See Exhibit 
I. 
On September 26, 2003, Cache County Jail personnel "were aware of Mr. 
Nicholls' problems with sleeping, chest and stomach pain, difficulty 
breathing, and relentless urge to cry." Mr. Nicholls requested medication, 
but was refused, as there were "no prescribing clinicians with contacts to 
provide services on site.' See Exhibit J. 
From the time of his initial mental evaluation through sentencing in 
November, 2003, Mr. Nicholls was "suicidal, despondent, tearful, had 
depressed feelings, and diminished appetite, increased thoughts of death, 
diminished sleep, increased crying, increased tension, difficulty 
breathing, increasingly frustrated by the sense of growing physical and 
emotional pain". See Exhibits K & L. 
10 
i ( hi November , .,\ . luur 
here Mr. Nicholls 'felt terrorized and harassed" 
into pleading guilty. See Exhibit B, R. 93. 
j . That same date, the 10th of November, 2003, was the first time Mr. 
Nicholls was made aware that he was scheduled >•. • .-uei i 
JbxhiDii . -'.* ;\ 
k. ,A fu*< > \li Nicholls attempted to contact his legal 
counsel to assist him in his efforts to withdraw his guilty plea - but to no 
avail. See R. 92, Exhibit D. Hence, his pro se Motion to v-, .inuia**, run 
on December 2, 2003. 
SUMMARY OF ARGUMENT 
The Defendant should now be allowed to vacate his plea and because he was so 
seriously impaired on November 10, 2003 that he could not fully appreciate the 
plea and sentence and could not knowingly wai \ c oi urni*.. i e 
proceeding in . . »nal law. Federal 
/Vppelliili (\ nuts already require and mandate that prison officials keep trial courts 
informed of any mental or physical deterioration of any pretrial inmate. Federal 
Appellate Courts also allow the trial court to force psychotropic medication on 
defendants who need medication to function, and to assist ..-uiiuut 
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mentally lucid and able to understand any legal proceedings that they might attend. 
In this case, the State, through its agent, the Cache County Jail, failed to appraise 
defense counsel, the prosecution, and the trial court of Mr. Nicholls' deteriorated 
mental stability. 
ARGUMENT 
1. THE DISTRICT COURT RETAINS JURISDICTION TO CORRECT 
AN ILLEGAL SENTENCE. SEE UTAH RULES OF CRIMINAL 
PROCEDURE 22(E) (2006); "THE COURT MAY CORRECT AN 
ILLEGAL SENTENCE, OR A SENTENCE IMPOSED IN AN 
ILLEGAL MANNER, AT ANY TIME". 
The State has correctly conceded that if Mr. Nicholls' sentence is illegal, it is void, 
and the District Court retains jurisdiction..." See R. 224. The basis for 
jurisdiction has been satisfied under Rule 22 (e) Utah Rules of Criminal Procedure, 
§ 77-13-6(1) Utah Code Annotated (2006) and under Rule 65 (b) and (c) of the 
Civil Rules of Procedure, "Extraordinary relief for incarcerated defendants. The 
District Court has ruled it does not have jurisdictional authority to initially review 
this issue. See attached Memorandum Decision from First District Court Judge, 
Honorable Gordon Low. See R. 95 & 96, Exhibit A. 
2. IT WAS REVERSIBLE ERROR FOR THE COURT TO ALLOW 
THE DEFENDANT TO PLEAD GUILTY TO A CAPITAL MURDER 
CASE WHEN THE STATE WAS AWARE THAT MR. NICHOLLS 
WAS SERIOUSLY IMPAIRED AT THE TIME OF HIS PLEA. THE 
12 
COURT SHOULD BE REQUIRED DURING THE RULE 11 
COLLOQUY TO ASCERTAIN NOT ONLY IF THE DEFENDANT IS 
UNDER THE INFLUENCE OF ANY DRUGS OR ALCOHOL, BUT 
TO ALSO EVALUATE BEYOND SUPERFICIAL INQUIRY IF THE 
DEFENDANT IS MENTALLY STABLE AND COMPETENT TO 
KNOWINGLY WAIVE CONSTITUTIONALLY GUARANTEED 
RIGHTS AT THE TIME OF A PLEA. THE DEFENDANT SHOULD 
NEVER HAVE BEEN ALLOWED TO PLEAD GUILTY TO 
CAPITAL MURDER ON NOVEMBER 10, 2003 BECAUSE OF HIS 
SERIOUSLY IMPAIRED MENTAL STATE. 
j i.'n ./> rnim^l prosecution, and the District Court should have recognized 
that a plea of guilty in a Capital Murder case was a,critical stage in the 
proceedings, and that the seriously impaired mental state oi . 
impairment was known to the Staiej, neec .^N-taio ' u 
his plea. ^ N > nit iu"l,i"i I iilmui nn<<li< ,irinn at the time of aplea 
i.egi >u clinically depressed and seriously impaired, such defendant is 
unable to reach a constitutionally defensible decision as to his fate. See Iowa v. 
Tovar 541 U.S. 77, 124 S.Ct 1379 (2004), Lucero v. Kennaro
 fty h 
App.2004). 
' ' bounty Jail's knowledge of this defendant's mental health prior to his 
plea should have been shared with the District Court, shared with the prosecutor, 
and shared with defense counsel. See Exhibits b .1. 1 lie) w ci e au ai e < 11 I 1 
condition. The District Court was presumaui >' '|'|w;mni nf
 (ipf»Mirj;iin 
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condition either by the Cache County Jail, by the prosecutor, or by defense 
counsel. Analysis by mental health professionals from Bear River Mental Health 
(Dr. Spencer) do reveal Mr. Nicholls' condition was severe: he could not make 
decisions, was confused, had palpitations, body pain, breathing difficulty, sleeping 
problems, continual weeping, and achieved a GAF functioning score of 48. See 
Exhibits E through L. The State, through the Cache County Jail, knew of Mr. 
Nicholls' deteriorating condition and should have informed Judge Low of this 
situation. If the attorneys and the Court have an ethical and legal duty to be sure a 
defendant truly understands critical negotiations and pleas, they need to make a 
meaningful inquiry about a defendant's mental stability to ensure fundamental 
fairness. If administering medication for a mental impairment is necessary to assist 
the defendant's judgment in order to understand his choices, such a requirement 
merely meets the fundamental demands of justice. 
See Washington v. Harper, 494 U.S. 210, 110 S.Ct. 1028,108 L.Ed. 2nd 178 
(1990). 
Defendant's Requirement for Psychotropic Medication 
The United States Government requires incarcerated defendants be administered 
drugs, when prescribed, to help defendants understand the proceeding in which 
they are currently involved. Sell v. U.S., 539 U.S. 166, 123 S.Ct. 2174. (2003). 
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In Sell v, U.S., mi u.. ' - . ' h a d 
* ^
 wt
™
f
' *'ttM- f.irth -v.vlical evaluation ordered the defendant to be 
medicated so that he might understand the proceedings and help with his defense. 
The defendant refused to take medication, and the Court ordered the medicatioi. ^ 
be given despite the defendant's objections. , j ^ *i v \ • •'•k 
v.ourt stated: 
In affirming, the District Court found the Magistrate's dangerousness 
finding clearly erroneous but concluded that medication was the only 
viable hope of rendering Sell competent to stand trial and was 
necessary to serve the Government's interest in obtaining an 
adjudication of his guilt or innocence. The Eighth Circuit affirmed. 
Focusing solely on the fraud charges, it found that the Government 
had an essential interest in bringing Sell to trial, that the treatment was 
medically appropriate, and that the medical evidence indicated a 
reasonable probability that Sell would fairly be able to participate in 
his trial. The United States Court of Appeals for the Eighth Circuit, 
Sell 539 U.S. 166, 175, 176 (2003). 
In the case of Mr. Nicholls, forced medication was not the I^ MK . n • [>e "if V:tM y 
requested medication (see i. 
The State has a duty, where indicated, to medicate to be sure a prisoner is lucid and 
understands his legal situation. The Utah Court of Appeals addressee mis uM.-. . > 
State v. Hernandez, 1 _, ••; ! . 
-I N (, >q i l l ^ I M O I . MIL1 ^ J A - .11. 
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As the trial court noted at the hearing on the motion to withdraw the 
plea, [T]here's been no medical evidence offered at all other than your 
own testimony that because of the lack [of] these medications that you 
weren't understanding well.... There's been no doctor to testify that he 
prescribed those medications. There's been no doctor or anyone else 
[to] testify as to the medical effect if you failed to take those 
medications, [what and how the medication might influence your 
knowledgeable waiver] [sic]. 
The affidavits provided by two Bear River Mental Health professionals give ample 
evidence that at the time of the plea agreement Mr. Nicholls' emotional and mental 
condition was a serious concern. In Hernandez, above, the defendant did not have 
direct or circumstantial evidence to properly raise this issue. Mr. Nicholls does. 
And while the Court and counsel were not aware of Mr. Nicholls' seriously 
impaired state of mental health, agents for the State were aware - and said nothing. 
In 2004, on appeal for a similar issue, the Court of Appeals further evaluated 
medical prescriptions to maintain mental stability, Barnes v. State, P.3d , 
2004 WL 2475320, Utah App. 2004. (Nov 04, 2004) The Court in that instance 
found the defendant's argument frivolous on its face, but left the issue open that 
medical evidence could be presented at a post-conviction appeal that would allow 
the defendant to vacate his plea. Entering a guilty plea is a critical stage of the 
proceedings. The defendant, at such a critical state, must be as lucid and mentally 
stable as possible. Mr. Nicholls entered his plea while seriously impaired and was 
sentenced to life without parole. Surely this issue is critical both under state and 
16 
edt: tressed this concern recently, State v. Arguelles, 63 
' 3d 731 (Utah, 2003. Jan 14, 2003), wherein the Court observed: 
'"During the same hearing, Arguelles waived his right to a preliminary 
hearing and the magistrate again asked Arguelles if he believed 
himself "free from any mental disease, defect or impairment that 
would prevent [him] from knowingly, intelligently and voluntarily 
entering into this waiver?" 
^ uc i i' -1 - • fi( i iih evaluated on this point before the Court 
a^  c< pt - ' ' M< n! - • naee 3, lines 2-14 of the Transcript of Change of Plea and 
Sentencing Hearing: 
^ g COURT: Before you proceed, Mr. Daines, l n USK a couple of 
questions. Mr. Nicholls, Mr. Daines is going to ask you a number of 
questions relative to this proceeding. Preliminary to that, however, I want to 
ask you, are you under the influence of any drugs, medication or alcohol? 
THE DEFENDANT: No, sir. 
YJIE COURT: Are you confident that you uiw ... "jnH/ ontrol of your 
mental faculties and are able to proceed today? 
THE DEFENDANT: Yes, sir. 
THE COUR'l. /-iny reason you can iliink ' ' | «< HITI! ; 
'"""-DEFEND/ .NT: No, sir. 
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Mr. Daines, the Cache County Attorney, then inquired of Mr. NichoUs: (page 20, 
lines 24 & 25, and page 21, lines 1-9, from Transcript) 
"Q. Seven, "My decision to enter this plea was made after full and careful 
thought, with the advice of counsel and with a full understanding of my 
rights and the facts and circumstances of the case and the consequences of 
the plea. I was not under the influence of any drugs, medication or 
intoxicants when the decision to enter the plea was made and I am not now 
under the influence of any drugs, medication or intoxicants." 
A. Yes, sir. 
Q. "I have no mental reservations concerning this plea." 
A. Yes, sir. 
But how reliable is a defendant's self-assessment when a mental health 
professional has determined that the defendant was seriously impaired, and that he 
was not competent to "... independently make major, life-impacting decisions, 
especially without appropriate stabilizing medications..." See Exhibit G, page 2, 
para. 5. That's like relying on the answers given by the patients at the State Mental 
Hospital: "Are you mentally stable?" 98% are going to answer as did Mr. 
NichoUs, "Yes, sir." 
Mr. NichoUs felt coerced into pleading guilty. The Utah Supreme Court 
recognized the need for caution in analyzing coercive tactics. In State v. 
Rettenberger, 984 P.2d 1009 (Utah, 1999), Justice Durham observed: 
18 
In addition, "as interrogators have turned to more subtle forms of 
psychological persuasion, courts have found the mental condition of 
the defendant a more significant factor in the Voluntariness' calculus." 
Connelly, 479 U.S. at 164, 107 S.Ct. 515. Thus, under the totality of 
circumstances analysis, courts must also consider such factors as the 
defendant's mental health, mental deficiency, emotional instability, 
education, age, and familiarity with the judicial system. See Clewis v. 
Texas. 386 U.S. 707, 712, 87 S.Ct 1338, 18 LJEd.2d 423 (1967) 
(education); Culombe v. Connecticut 367 U.S. 568, 602-03, 81 S.Ct. 
1860, 6 L.Ed.2d 1037 (1961) (mental deficiency); Svano, 360 U.S. at 
322, 79 S.Ct. 1202 (emotional instability); Fikes v. Alabama, 352 U.S. 
191, 193, 77 S.Ct. 281, 1 L.Ed.2d 246 (1957) (mental health); 
Piansiaksone, 954 P.2d at 866; Strain, 779 P.2d at 227 (age and 
familiarity with judicial system). Rettenberger, p. 1014. 
Justice Durham further explained the mental challenges wn.. vuiiei. i\. !icm>ei^ 
was dealing during the interrogation. !"»I • • •. \ I 
[Tjhe eighteen >car-oiu Kettenberger "(a) was suffering from A.D.D.; 
(b) had the maturity level of a fifteen-year-old; (c) had a below 
average I.Q.; (d) had fear of the death penalty being imposed; and (e) 
was more susceptible to stress and coercion than the average person." 
Moreover, the court specifically found "that the interrogating officers 
understood and were aware of those characteristics and susceptibilities 
... at the time they were conducting the interrogation." However, the 
District Court interpreted Connelly to replace the "totality of 
circumstances" examination with a two-step analysis requiring a 
threshold finding that the officers were "objectively coercive" in 
procuring the confession before it could consider whether the 
suspect's will was in fact overcome by that coercion. In our case, the 
will of the defendant must be influenced by the lack of medication 
that assists mental and emotional stability." Rettenberger, p. 1014. 
The Court further evaluated the District Court analysis, and rejected its 
interpretation of Connelly: 
Furthermore, the Court specifically reaffirmed the principle that a 
confession may be suppressed in circumstances in which a police 
19 
officer knows of a suspect's mental illness or deficiencies at the time 
of the interrogation and effectively exploits those weaknesses to 
obtain a confession. See *1015 id. at 164-65, 107 S.Ct 515 (citing 
Blackburn v. Alabama, 361 U.S. 199, 207-08, 80 S.Q. 274, 4 L.Ed.2d 
242 (1960); Townsendv. Sain, 372 U.S. 293, 298-99, 83 S.Ct. 745, 9 
L.Ed.2d 770 (1963)). In sum, "[t]o be involuntary, there must be a 
causal relationship between the coercion and the subsequent 
confession.11 Rettenberger, p. 1014 and 1015. 
This is not virgin territory for Utah Courts. In State v. Hansen, 61 P.3d 1062 
(Utah, 2002, Nov 26, 2002), the Court properly sought the mental health records 
regarding counseling and medication of a victim of sexual assault, and had them 
produced and evaluated for relevancy during an in camera review. For Mr. 
NichoUs, such records did exist and should have been evaluated prior to acceptance 
of his change of plea. Mr. NichoUs was told that if he accepted the plea, he would 
be allowed to have his children visit him and that he would be given appropriate 
medication. He was so overwrought and emotionally unstable that his waiver of 
rights was not competently made. Everyone simply missed his instability - the 
Court, the prosecutor, even his own counsel. But the State was possessed of the 
crucial information - and that information was withheld from the Court and from 
counsel. 
3. THE FAILURE OF MR. NICHOLLS' ATTORNEYS TO 
RECOGNIZE HIS SERIOUSLY IMPAIRED MENTAL STATE AT 
THE TIME OF HIS PLEA CONSTITUTES INEFFECTIVE 
ASSISTANCE OF COUNSEL. 
20 
""I"", lici I q i J in i I ill' i -I I ill (In.1, should or migh t do to protect the interests 
especially recognizing a serious impairment that renders a client 
mentally unstable and not fully able to understand legal procedures, then 
ineffective assistance of counsel is at issue. Strickland \. wasiiingiuii. >. 
668, OS/. iU-i 
A i medical records by the Bear River Mental 
Health facility confirms that Mr. Nicholls could not make choices and decisions 
allowing him to function at the level required at such a critical proceeding, ^CL 
Exhibits E-J. His waiver ol i uius on Novemoi i 
"knowledgeable anu institutional rights. Failure 
t HKM'S in A/c his seriously impaired mental state constituted 
ineffective assistance of counsel. 
Mr. Nicholls argues that he was pressured ii..;/ JIUCHH- a
 r <. 
was " terrorized aii'.l lurra "I [sn | - « epliini the plea. He felt "forced" to • 
accept the plea I le asserts that his counsel misled him with promises of visitation 
with his sons, misled him with promises that he could be properly medicated, 
threatened him, and that he was ".. .afraid and emotionally unaoit .. .uma a 
decision in the alotted [sic] time.' 5ee ; . . . _ - » : r-^ii > 
mental health . . hours of intensive 
21 
discussion and strong urging by his counsel to plead to a Capital Murder charge on 
November 10, 2003 constituted ineffective assistance of counsel. According to Dr. 
William Weber, licensed psychiatrist and Medical Director at Bear River Mental 
Health Services, Inc. since 1997, "People who have a functioning GAF score 
between 40 and 50 are not competent to independently make major, life-impacting 
decisions, especially without appropriate stabilizing medications to assist them in 
their thought and logic process." See Exhibit G, page 2, para. 5. When Mr. 
Nicholls was either forced or allowed to plead guilty to Capital Murder while in a 
seriously impaired state of mental instability, ineffective assistance of counsel 
occurred. 
4. FAILURE TO ASSIST THEIR CLIENT WITH HIS MOTION TO 
WITHDRAW GUILTY PLEA IN A CAPITAL MURDER CASE WAS 
INEFFECTIVE ASSISTANCE OF COUNSEL. 
After Mr. Nicholls was sentenced, he filed a Motion to Withdraw his plea. The 
post-sentence motion was filed in a timely manner (within thirty days). At no point 
did counsel assist him, nor did counsel return phone calls or discuss with him his 
concerns regarding the basis of his Motion to Withdraw Plea. To file such 
motions, especially in such a serious offense, is standard procedure for counsel 
seeking to protect the interests of his client. Because Mr. Nicholls was pro se, his 
post-sentence motion was denied by the Court for filing under the wrong section of 
22 
the statute. Mentally impaired laymen are typically unfamiliar with such legal 
niceties. Legal counsel would have properly filed with the District Court, where 
I 
his concerns would most effectively and efficiently be addressed. Appropriate 
assistance was fundamental to his constitutional interests. To abandon him when 
his Motion to Withdraw Plea was still timely was ineffective assistance of counsel. 
Such minimum assistance is required under Strickland v. Washington, 466 U.S. 
668, 687(1984). 
CONCLUSION 
Appellant Craig Nicholls asks this Court to require the District Court at the time of 
i 
sentencing to determine if a defendant is mentally competent to plead to a capital 
offense when issues of serious impairment exist. A few simple questions at the 
time of the Rule 11 colloquy can determine whether the defendant is competent, is 
clinically depressed, and whether the defendant needs medication to appropriately 
stabilize the defendant's condition in order to proceed. In this instance, the State 
had information regarding the seriously depressed condition of the defendant and 
withheld that from the Court. The Court's subsequent failure to adequately probe 
the status of the defendant's mental disability at time of acceptance of the plea was 
reversible error. 
23 
The failure by Mr. Nicholls' attorney to recognize his mental instability was 
ineffective assistance of counsel. The failure by Mr. Nicholls' attorneys to assist 
him and represent him in his Motion to Withdraw Plea was ineffective assistance 
of counsel. 
Respectfully submitted this u"~~ day February, 2006. 
HILLYARD, ANDERSON & OLSEN, P.C. 
v L _ o 1K -
Herm Olsen, #2463 
Attorney for Craig Duncan Nicholls 
Defendant and Appellant 
CERTIFICATE OF MAILING 
I hereby certify that on February __£__, 2006, a true and correct copy 
of the foregoing BRIEF OF APPELLANT was deposited in the United 
States Mail to the parties listed below: 
J. Frederic Voros Jr. 
Assistant Attorney General 
160 East 300 South, 6th Floor 
P. O. Box 140854 
Salt Lake City, UT 84114-0854 
Craig Duncan Nicholls 
Inmate # 35566 
Utah State Prison 
P. O. Box 250 
Draper, UT 84020 
HILLYARD, ANDERSON & OLSEN, P.C. 
Herm01sen#2463 
Attorney for Craig Duncan Nicholls 
Defendant and Appellant 
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ADDENDUM 
Memorandum Decision, Judge Low, December 9, 2003 
Motion to Withdraw Guilty Plea, Appellant Craig Nicholls, December 1, 
2003 
Notice of Appeal, Appellant Craig Nicholls, January 2, 2004 
Cover letter to Motion to Withdraw Guilty Plea, Appellant Craig 
Nicholls, December 1, 2003 
Confidential Clinical Mental Health Assessment by Bear River Mental 
Health Services, Inc., by Dr. Wesley Spencer, August 22, 2003 
Bear River Mental Health Services, Inc., Global Assessment of 
Functioning (G.A.F.) Scale 
Affidavit of Dr. William Weber, January 9, 2006 
Cache County Jail Log, August 28, 2003 
Cache County Jail Log, August 29, 2003 
Dr. Spencer's Assessment Notes, August 22, 2003 to September 26, 2003 
Affidavit of Wesley Daniel Spencer, January 11, 2006 
Confidential Mental Health Evaluation Notes of Craig Nicholls, Dr. 
Wesley Spencer, August 29, 2003 and September 26, 2003 
Memorandum Decision, Judge Gordon J. Low, February 3, 2005 
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Tab A 
File Memorandum 
Date: December 9, 2003. 
Re: State v. Nicholls, Case No. 031100637 
On December 2, 2003, the Court received a letter from Defendant Craig Nicholls and a 
document with no caption in the form of a motion to withdraw guilty plea. Having reviewed the 
matter, the Court now issues this memorandum in response to said letter and "motion." 
On November 10, 2003 Nicholls plead guilty to Aggravated Murder. Defendant waived 
time for sentencing on that day and was sentenced to life in prison without the possibility of 
parole. Commitment began immediately. 
In Mr. Nicholls' Notice of Plea Bargain Rule 11 Waiver / Statement of Facts p.9, ^ [4, it 
states; "I understand that I may request to withdraw my guilty plea any time prior to sentencing 
or forfeit the right to do so." Utah law provides for the withdrawal of a guilty plea as follows: 
(2)(a) A plea of guilty or no contest may be withdrawn only upon leave of the 
court and a showing that it was not knowingly and voluntarily made. 
(b) A request to withdraw a plea of guilty or no contest, except for a plea held in 
abeyance, shall be made by motion before sentence is announced. Sentence 
may not be announced unless the motion is denied.. . . 
(c) Any challenge to a guilty plea not made within the time period specified in 
Subsection (2)(c) shall be pursued under Title 78, Chapter 35a, Post-Conviction 
Remedies Act and Rule 65C, Utah Rules of Civil Procedure. 
Utah Code Annotated §77-13-6 (2003) (emphasis added). The Defendant's "motion" to 
withdraw was received after sentence was imposed, placing him squarely under Utah Code Ann. 
§77-13-6 (c). 
This Court has no jurisdiction over the "motion" filed by Mr. Nicholls. The Court would 
only gain jurisdiction if the Defendant chose to follow the procedure outlined in Rule 65C, Utah 
Rules of Civil Procedure, From 47, Utah Rule of Civil Procedure, and Utah Code Ann. 78-3 5a-
101 et seq. 
Dated this y day ot December, 200 
CERTIFICATE OF MAILING 
This is to certify that an exact and correct copy of the attached FILE MEMORANDUM 
was mailed postage prepaid on Cache County case No: 031100637 FS to the following parties: 
N George Daines 
Cache County Attorney 
11 West 100 North 
Logan, Utah 84321 
John T. Caine 
Attorney at Law 
2568 Washington Boulevard 
Ogden, Utah 84401 
Appeals Division 
Office of the Attorney General 
160 East 300 South 6th Floor 
Salt Lake City, Utah 84114 
Shannon Demler 
Attorney at Law 
76 West 100 North 
Logan, Utah 84321 
Craig Duncan Nicholls 
Inmate Number 35566 
Housing U 3-210 
Utah State Prison 
PO Box 250 
Draper, Utah 84020 
Dated this of December, 2003. 
•tyy of 
nuvv 
BY THE COURT 
Gary Flake 
Lead Deputy Court Clerk 
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FIRST DISTRICT COURT 
140 North 100 West 
Logan, Utah 84321 
(435)750-1300 
TO WHOM IT MAY CONCERN: 
Attached please find a document which was sent to the First District Court. 
The original was addressed to: JUDGE LOW 
and received by the Court on Case No: 031100637 
Case Name: STATE V. Craig Nicholls 
Document was dated: 01/02/04 and received on 01/05/04 
This document is a Notice Of Appeal filed by Defendant 
In order to keep the record of this case correct, copies of the document were 
sent to: 
George Daines - Prosecuting Atty 
Shannon Dernier - Defense Atty 
by hand delivery in court box 
John Caine - Defense Atty 
Defendant c/o Ut State Prison 
by postage pre-paid mail 
Dated: 1/12/04 
• cnf 
Linda D 
Deputy Court Clerk 
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TabE 
) East 200 North, Logan, ut 84321 J Bear River Mental Health 
53 West 950 South, Brigham City, ut 8430 J Clinical Assessment 
o BOX 156 ronton ut84337 Conf ident ia l In fo rmat ion 
To be used for the benefit of the client only. 
^ _ „ DOB Assess. Date 
I 0211 6741NICHOLLS, CRAIG — |09/11/1963 J08/22/2003 
I Presenting Problem (client's own words): 
inmate requested mental health contact. He is sad about not knowing how to explain his current situation to 
lis sons. Cries daily. 
H Pertinent Psvcho/Social History; 
Reported 1 year history of depression with some suicidal ideation but feels better now in jail. 
Currently charged with murder. 
I l l Relevant Medical History (required if considering medication treatment): 
ton-BRMH medication log 
IV Solutions Previously Explored: 
|Had medications in the past: Zoloft, Prozc Wellbutrin. Nothing now. 
V Substance Abuse Assessment f include Rx abuse): • Reports no history of abuse 
D In Treatment/Recovery 
Substance: Aae first used: Date last used: 
r 
I 
Longest Period of Abstinence: f 
Amount: 
I 
i 
I 
l 
I 
Frequency: Duration: 
I 
I 
) 
l 
i 
Route: 
I 
I 
i 
i 
I 
History of 12-step Attendance • Time Period: J - J 
History Of Withdrawal Symptoms: U None Reported 
• High biood pressure U Hallucinations H Insomnia/hypersomnia • Agitation • Nausea • Tachicardia [ J Delerium i J Shakes 
LJ Excessive sweating • Seizure L J Vomiting L J Shortness of breath • Rhinorrhea U Muscle aches U Anxiety L j Other 
Significant Incidents Related to Alcohol & Drugs: Q None identified 
J Legal problems Q Money problems 1J Health problems Q Automobile accidents • Family problems LJ Work problems 
Z! Do you currently use or have you used alcohol or drugs? 
J ! Have you ever felt that you use too much alcohol or other drugs? 
J] Have you tried to cut down or quit drinking or using alcohol or other drugs? 
Jj Are you needing to drink more or use more drugs to get the effect you want? 
Ji Has drinking or using other drugs caused you any legal, employment, or relationship problems (i.e. family, friends, school, or work)? 
J Do you feel bad or guilty about your drinking or drug use? 
Comments | 
VI MENTAL STATUS ASSESSMENT: 
V I I Summary Observations/Impressions (symptoms justifying diagnoses): 
VIII DSM IV Diagnosis 
Axis I: Clinical Disorders 
311 Depressive Disorder NOS ... Provisional -. Primary 
309.28 Adjustment Disorder w Mixed Anxiety & Depressed Provisional 
! Provisional 
TabF 
East 200 North, Logan, Ut 84321 
West 950 South, Brigham City, Ut 8430 
. Box 156, Tremonton, Ut 84337 
Bear River Mental Health 
Clinical Assessment 
Confidential Information 
To be used for the benefit of the cl ient only. 
I 0211674JNICHOLLS, CRAIG 
DOB Assess. Date 
109/11/1963 108/22/2003 
xis l l: Personality Disorders, Mental Retardatio 
99.9 [Diagnosis Deferred 
U Provisional 
• Provisional Q Primary 
• Provisional 
cis ill: General Medical Conditions 
sferred 
xls IV: Psychosocial and Environmental Proble (Identify factors related to the following areas) 
Primary support group: (separated from children 
Social environment: 
Education: 
Job/occupation: 
Housing: 
Economic: 
Access/health care: 
Legal/crime: 
r 
r 
r 
Jincarcerated murder charges 
xlsV: Global Assessment of Functioning 
3 0 - 9 Superior functioning in a wide range of activities, no symptoms. 
10 - 8 1 Good functioning in all areas, absent or minimal symptoms. 
10 - 71 No more than slight impairment in functioning, only transient symptoms, if any. 
*0 - 6 1 Generally functioning pretty well, some mild symptoms. 
»0 - 51 Moderate difficulty in functioning, moderate symptoms. 
0 - 4 1 Any serious impairment in functioning, serious symptoms. 
• 0 - 3 1 Major impairment in several areas, some impairment in reality testing or communication. 
0 - 2 1 Inability to function in almost all areas, behavior influenced by delusions or hallucinations. 
0 - 1 1 Some danger of hurting self or others, or gross impairment in communcation. 
0 - 0 1 Persisitent danger of severly hurting self or others. 
0 Inadequate information. 
GAF Scale 
The GAF Scale is to be rated with respect only 
to psychological, social, and occupational 
functioning. It does not include physical or 
environmental limitations. The GAF has TWO 
components: SYMPTOM SEVERITY and LEVEL 
OF FUNCTIONING. The rating given within a 
particular decile is warranted if either the 
symptom severity or the level of functioning 
falls within the range. The final GAF always 
reflects the worse of the two. 
:
 at admission: j 4 8 Estimated highest GAF last year 
; r~ >spM| r 
Expected GAF at discharge: 
08/22/2003 
Treatment FormMlatiPH (including cjient strengths): 
I SERVICES INDICATED: The following services are indicated and may be prescribed in the client's treatment plan. 
Individual Therapy D Family Therapy • Group Therapy • Med Management • Psychological Testing 
Acute Inpatient LJ Inpatient Residential Treatment (children and youth) 
Targeted Case Management LjSkills Development Q Behavior Management • Respite (children and youth) 
CLUBHOUSE: Psycho-social rehabilitation services providing adult group skills development within a "work ordered day" format. 
RESIDENTIAL: Adult mental health based housing alternatives 
2005 09:03 
East 200 North, Logan, ut 84321 Bear River Mental Health 
West 950 South, Brigham City, ut 8430 | Clinical Assessment 
. Box 156, Tremonton, Ut 84337 Confidential Information 
To be used for the benefit of the client only. 
^ DOB Assess. Date 
I 02116741NICHOLLS, CRAIG 109/11/1963 108/22/2003 
>ther: Services not currently provided by BRMH 
] Substance Abuse Tx Q Therapeutic Foster Care U Nursing Home Q Assisted Living 
] CAPSA • DSPD • DCFS D DAAS (adult protection) 
DTE: All BRMH services which the assessing clinician does not directly provide must be formally referred to the appropriate program. 
sability: j 
dm it t o service @ Services completed LJ Services refused at screening Q Referred to J 
oyee: {Spencer, Wesley Daniel Degree: JPh.D Title: JCIinician/Psychologistyclinician VIII Date j 0 8 / 2 5 / 2 0 0 3 
Supervisor: J Title: J Date j 
/2005 09:03 
32 Multiaxial Assessment 
Global Assessment of Functioning (GAF) Scale 
Consider psychological, social, and occupational functioning on a hypothetical continuum 
of mental health-illness. Do not include impairment in functioning due to physical (or 
environmental) limitations. 
Code (Note: Use intermediate codes when appropriate, e.g., 45, 68, 72.) 
100 Superior functioning in a wide range of activities, life's problems never seem to get out 
| of hand, is sought out by others because of his or her many positive qualities. No 
91 symptoms. 
90 Absent or minimal symptoms (e.g., mild anxiety before an exam), good functioning in all areas, 
interested and involved in a wide range of activities, socially effective, generally satisfied 
with life, no more than everyday problems or concerns (e.g., an occasional argument with 
81 family members). 
80 If symptoms are present, they are transient and expectable reactions to psychosocial 
| stressors (e.g., difficulty concentrating after family argument); no more than slight impairment 
71 in social, occupational, or school functioning (e.g., temporarily falling behind in school work). 
70 Some mild symptoms (e.g., depressed mood and mild insomnia) OR some difficulty in social, 
| occupational, or school functioning (e.g., occasional truancy, or theft within the household), but 
61 generally functioning pretty well, has some meaningful interpersonal relationships. 
60 Moderate symptoms (e.g., flat affect and circumstantial speech, occasional panic attacks) OR 
| moderate difficulty in social, occupational, or school functioning (e.g., few friends, conflicts 
51 with peers or co-workers). 
50 Serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent shoplifting) OR any 
I serious impairment in social, occupational, or school functioning (e.g., no friends, unable to 
41 keep a job). 
40 Some impairment in reality testing or communication (e.g., speech is at times illogical, obscure, 
or irrelevant) OR major impairment in several areas, such as work or school, family relations, 
judgment, thinking, or mood (e.g., depressed man avoids friends, neglects family, and is unable 
31 to work; child frequently beats up younger children, is defiant at home, and is failing at school). 
30 Behavior is considerably influenced by delusions or hallucinations OR serious impairment 
in communication or judgment (e.g., sometimes incoherent, acts grossly inappropriately, suicidal 
preoccupation) OR inability to function in almost all areas (e.g., stays in bed all day; no job, 
21 home, or friends). 
20 Some danger of hurting self or others (e.g., suicide attempts without clear expectation of death; 
frequently violent, manic excitement) OR occasionally fails to maintain minimal personal 
hygiene (e.g., smears feces) OR gross impairment in communication (e.g., largely incoherent 
11 or mute). 
10 Persistent danger of severely hurting self or others (e.g., recurrent violence) OR persistent 
| inability to maintain minimal personal hygiene OR serious suicidal act with clear expecta-
1 tion of death. 
0 Inadequate information. 
The rating of overall psychological functioning on a scale of 0-100 was opera tionalized by Luborsky in the 
Health-Sickness Rating Scale (Luborsky L: "Clinicians'Judgments of Mental Health." Archives of General 
Psychiatry 7:407-417, 1962). Spitzer and colleagues developed a revision of the Health-Sickness Rating 
Scale called the Global Assessment Scale (GAS) (Endicott J, Spitzer RL, Fleiss JL, Cohen J: "The Global 
Assessment Scale: A Procedure for Measuring Overall Seventy of Psychiatric Disturbance." Archives of 
General Psychiatry 33:766-771, 1976). A modified version of the GAS was included in DSM-III-R as the 
Global Assessment of Functioning (GAF) Scale. 
TabG 
HERM OLSEN #2463 
HILLYARD, ANDERSON « OLSEN 
A PROFESSIONAL CORPORATION 
A T T O R N E Y S A T l -AW 
175 EAST FIRST NORTH 
L O G A N , U T A H 8 4 3 2 1 
TELEPHONE(435) 752-2610 
IN THE UTAH SUPREME COURT 
STATE OF UTAH, ) 
Plaintiff and Appellee, ] 
v. ] 
CRAIG DUNCAN NICHOLLS, 
Defendant and Appellant. 
1 AFFIDAVIT OF 
1 DR. WILLIAM WEBER 
) Case No. 20050176-SC 
) Trial Court Case No. 031100637 
STATE OF UTAH ) 
: ss. 
County of Cache ) 
DR. WILLIAM WEBER, being first duly sworn upon oath, deposes and affirms 
as follows: 
1. This affiant is a licensed psychiatrist, having received his medical degree 
at Yale Medical School, 1962. 
2. This affiant is the Medical Director at Bear River Mental Health Services, 
Inc. in Logan, Utah, and has been employed by Bear River Mental Health Services, Inc. 
since 1997. 
3. This affiant has been practicing medicine with a specialty in psychiatry for 
36 years. 
4. This affiant is familiar with the Global Assessment of Functioning scale, 
and affirm that a GAF score between 40 and 50 indicates serious symptoms, such as 
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suicidal ideation, and constitutes a serious impairment in social, occupational, or school 
functioning. It constitutes a significant compromise in mental functioning. 
5. People who have a functioning GAF score between 40 and 50 are not 
competent to independently make major, life-impacting decisions, especially without 
appropriate stabilizing medications to assist them in their thought and logic process. 
Further, affiant saith not. 
DATED this f day of January, 2006. 
A M^H mL^ 
Dr. William Weber 
SUBSCRIBED AND SWORN to before me this HhK day of January, 2006. 
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TabH 
11/11/2005 Cache County Sheriff's Office 491 
22:01 Jail keg: Page: 1 
Event Number: 1119009 Inactive 
Name 10: 108253 
+- + 
| Last: Nicholls First: Craig Mid: Dunca I | Addr 1955 W Hill ST Phone; (801)544-0342 | | City: Kaysville ST: UT Sip: 84037 DOB: 09/11/1963 S3N: 567-91-5380 ! 
I I 
+ + 
Time/Date of Event: 13:04:59 08/28/2003 Treatment Date: 
Type of event: ICC Inmate Cell Change 
Quantity: 0.00 
Officer: Nelson M 
Booking Number: 28114 
Description: 
Reassigned from *CCS0-CCJ -B -Bl -8 * to ''CCSO-CCJ -o -0-3 -2 ' 
Per Sgt Duncombe - he is threatening suicide on the phone 
Tab I 
11/11/2005 
21158 
Event Number: 
Name ID: 
Cache County Sheriff's Office 
Jail Log: 
1119331 
108253 
491 
Page: 1 
Inactive 
I La3t: Nicholls 
I Addr 1955 W Hill ST 
| City: Kaysville 
First 
ST: UT Zip: 84037 DOB: 
Craig Mid; Dimca 
Phone: (801)544-0342 
09/11/1963 S3N: 567-91-5380 
Time/Date of Event: 
Type of even t : 
Quan t i t y : 
Of f i ce r : 
Booking Number; 
Desc r ip t i on ; 
(See below) 
09:24:50 08/29/2003 Treatment Date: 
MJN Misce l l aneous J a i l Note 
0.00 
F i t z g e r a l d J 
28114 
as s s rr 
Description: 
after taking Nicholls back to his cell he asked to get a book from the 
library so I took him to there and opened the closets. I told him that 
the reason he was moved to OBS3 was because we had be informed that he 
might be " thinking of hurting himself". He told me he was feeling 
"Disspondant" and that he was not thinking of hurting himself. I could 
tell that he was upset about somthing, because he seemed to be getting 
emotional, I told him if he needed to talk 1 would listen* He told me 
about his wife asking for a divorce and taking his children and how 
upset he was with it. He told me that he would probably would be 
deported and that he would not be able to return or to see his children, 
he said that was as bad or worse that the charges, he said he wasn't 
suicidal and that he was just upset with the divorce and charges and 
that see a mental health counseler was probably a good idea. 
Tab J 
211674 NICHOLLS, CRAIG 08/22/2003 
S: met with inmate per his request regarding adjustment and family issues. 
I: Offered support and advice. 
P: Follow up per request of individual or staff. 
signature: g Wesley Daniel Spencer, PhD 
QCrisis D Paid 
'22/03 4:00 PM NICHOLLS, CRAIG 211674 Q ™ Q A f t H D F 202 55 NC 0.50 
211674 NICHOLLS, CRAIG 08/29/2003 
S: Client seen per jail request to assess suicide risk, (see file for jail note) 
I Recommended release to population 
P; follow up next week. 
Signature: g Wesley Daniel Spencer, PhD 
•Crisis • Paid 
/29/03 2:30 PM NICHOLLS, CRAIG 211674 Q T e » n A f t H QF 240 55 NC 1.00 
211674 NICHOLLS, CRAIG 09/05/2003 
S: Inmate seen for follow up. He denies suicidal ideation/intent Mentions that he notices 3 dya up, 3 day 
down cycles. Using positive affirmations to get through it. 
I: Recommended Feeling Good book and cognitive method. 
P: Follow per request. 
Signature: g Wesley Daniel Spencer, PhD 
Q Crisis • Paid 
/05/03 2:30 PM NICHOLLS, CRAIG 211674 D T e l D A f l H D F 240 55 NC 0.50 
211674 NICHOLLS, CRAIG 09/26/2003 
S: Inmate reports problems sleeping, chest and stomach pain, difficulty breathing, relentless urge to cry. He 
asked for medication. 
I: Explained that he will need to contact attorney to make arrangements to get out to see a doctor - there 
are no prescribing clinicians with contacts to provide services on site. 
P: Follow as needed. 
Signature: @ Wesley Daniel Spencer, PhD 
3Crisis u Paid 
26/03 2:30 PM NICHOLLS, CRAIG 211674 r]Tel [ j AftH j j F 240 55 0.50 
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HERM OLSEN #2463 
HILLYARD, ANDERSON « OLSEN 
A PROFESSIONAL CORPORATION 
A T T O R N E Y S A T L A W 
175 EAST FIRST NORTH 
L O G A N , U T A H 8 4 3 21 
TELEPHONE(435) 752-2610 
IN THE UTAH SUPREME COURT 
STATE OF UTAH, ) 
Plaintiff and Appellee, ) 
v. ] 
CRAIG DUNCAN NICHOLLS, ; 
Defendant and Appellant. 
I AFFIDAVIT OF 
I WESLEY DANIEL SPENCER 
) Case No. 20050176-SC 
) Trial Court Case No. 031100637 
STATE OF UTAH ) 
: ss. 
County of Cache ) 
WESLEY DANIEL SPENCER, PhD., being first duly sworn upon oath, deposes 
and affirms as follows: 
1. That affiant is a Doctor of Philosophy with major in Clinical Psychology 
(i.e. PhD.) currently employed at Bear River Mental Health Services, Inc. in Logan, Utah. 
2. That some time in August of 2003,1 received a request from the Cache 
County Jail personnel that an inmate might be suicidal, and was requested to come to the 
jail to evaluate him. 
3. The jail advised me that Craig D. Nicholls had been moved to OBS3 
because the jail personnel feared that inmate Nicholls might be "thinking of hurting 
himself." Officer Fitzgerald was told by inmate Nicholls that "...he was feeling 
"Disspondant." [sic]. Officer Fitzgerald knew inmate Nicholls was upset and was 
becoming emotional because of a pending divorce, the loss of access to his children, fear 
of deportation, and that his deportation would prevent him from seeing his children. 
Inmate Nicholls advised Officer Fitzgerald that these issues were troubling him as much 
as his pending criminal charges for capital homocide and that he wished to see a mental 
health counselor. 
4. I was also aware that Officer Nelson had been informed by Sergeant 
S Duncombe that inmate Nicholls was threatening suicide. 
3 
< 5. On August 22, 2003, this affiant performed a Mental Health Clinical 
< Assessment on Craig D. Nicholls. During the assessment, this affiant was advised that 
o 
-i 
jE inmate Nicholls cried daily, reported a one year history of depression with some suicidal 
o 
z 
IJ ideation, and had previously medicated with Zoloft, Prozac, and Wellbutrin - but he was 
In not able to access any medications in the jail. 
U 
- 6. After evaluation, this affiant diagnosed inmate Nicholls with depressive 
z 
LJ 
J disorder (311, axis 1), clinical disorders, with adjusted disorder with mixed anxiety and 
o depression (309.28) under DSM IV diagnosis criteria. 
7. This affiant performed an Axis 5 Global Assessment of Functioning, 
5 which supported a GAF score of 48, suggesting a serious impairment in functioning with 
_j 
i 
w serious symptoms. 
u 
[L 
o 8. This affiant also noted that inmate Nicholls had expressed some danger of 
< 
hurting himself, with a high level of severity from such potential injury. (See 
''confidential information" sheet, attached hereto). 
9. This affiant noted, during the evaluation, that inmate Nicholls made 
statements suggestive that he was suicidal, that he was living for the hope of seeing his 
children again, and that he felt despondent. 
2 
10. This affiant likewise noted that Mr. Nicholls' "affect is tearful and his 
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mood is irritably depressed". See notes from mental health evaluation on August 29, 
2003, attached hereto. 
11. This affiant further evaluated inmate Nicholls on September 26, 2003 and 
found Mr. Nicholls to be suffering from increased tension, depressed feelings, decreased 
appetite, increased thoughts of death, increased crying, decreased sleep, difficulty 
breathing, stomach and gastrointestinal pain, and chest pain. 
12. Inmate Nicholls reflected on that date that he was increasingly frustrated 
by the sense of growing physical and emotional pain, all of which confirmed my previous 
diagnosis. 
Further, affiant saith not. 
DATED this jJjjL day of January, 2006. 
Wesley Daniel Spenc 
SUBSCRIBED AND SWORN to before me this i  Jjjka ay of January, 2006. 
i m m m i i . i . . ! . . ^ 
NOTARY PUBLIC 
JOYCE JENKINS 
90 East 200 North 
Logan, Utah 84321 
f+7 My ConwfcskJn Expires: 00.21-2000 
StatooTutah 
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)TARY PUBLIC 
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IN THE FIRST JUDICIAL DISTRICT COURT 
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE 
STATE OF UTAH, 
Plaintiff, 
v. 
CRAIG DUNCAN NICHOLLS, 
Defendant. 
On the 15™1 day of November, 2004, the Defendant filed with the Court a Motion to 
Correct an Illegal Sentence and Arrest Judgment. The State responded to that motion asserting 
the Court no longer had jurisdiction to hear the issues. The Court thereafter, requested 
supplemental briefs regarding jurisdictional issues. A Supplemental Brief was filed by the State 
on the 19th of January, 2005. 
The Court also received on the 20th of January, 2005, a Motion For Appointment of 
Counsel wherein the Defendant suggested that he was unable to afford counsel, that this was a 
complex case regarding several legal points and claims and that it may require discovery, 
documents, and depositions of witnesses and because the Defendant is in segregation with 
limited access to legal information resources, he requests that counsel be appointed. 
The decision as to whether or not to appoint counsel turns on whether the Court has 
jurisdiction to hear this case in the first place. 
The State of Utah in its Response and Supplemental Response suggests persuasively so 
that the Court does not hold or have jurisdiction to address the motion and that it is really a 
matter for appellate courts. The Court agrees. The motion by the Defendant to Correct an Illegal 
A / 
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* 
* MEMORANDUM DECISION 
* Case No: 031100637 FS 
* 
* 
Sentence and Arrest Judgment is denied as is the Motion to Appoint Counsel. Counsel for the 
State is directed to prepare a formal order in conformance herewith. 
Dated this w> day of February, 2005. 
BY THE COURT 
Gordon J. Low 
District Court Ju< 
z$i 
CERTIFICATE OF NOTIFICATION 
I certify that a copy of the attached document was sent to the 
following people for case 031100637 by the method and on the date 
specified. 
METHOD NAME 
Mail CRAIG DUNCAN NICHOLLS 
DEFENDANT 
HOUSING U 3-210 UT ST PRISON 
PO BOX 250 
DRAPER, UT 84020 
Mail BRUCE G WARD 
ATTORNEY PLA 
CRIMINAL DIVISION 
11 W 100 N 
LOGAN UT 8 4 3 2 1 
Dated t h i s '_> day of „ JZAJQ , 20/95 
-?i<L— 
Deputy Court Clerk 
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